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AT BABIGALORE
Dated this the 8% day of July, 2009
PRESENT

THE HON'BLE MR JUSTICE D V SHYLENDRA KUMAR
AND
THE HON'BLE MR JUSTICE ARAVIND KUMAR

Income Tax Apveai No 596 of 2004

Between:

SRIT PINDRAKUIMAR
PROPSHR! PRARBHA RICE MILL
B M ROAD, TU ”%K‘Lm AFPPELLANT

{Pv Sri A Shankar, Adv]

And:

THE INCOME TAX OFFICER
WARD-L TUMEUR RESPONDENT

By Sri M V Seshachala, Adv]

THIS APPEAL IS FILED UNDER SECTION 260A OF THE
INCOME TAX ACT, 1961 ARISING OUT OF CRDER DATED 28-6-
2004 PASSID IN ITA Ho 477/BANG/2001 FOR AY 1998-99
PEAYING 1O SET ASIDE THE SAID ORDER OF THE TRIBUNAL
ANT BTC,

HIS APPEAL COMING ON FOR HEARING, THIE DAY,
ﬁg‘..?}ﬁ Buma®r g, DELIVERED THE FOLLOWING:



JUDGMENT
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Appeal by an assessee, Al individual, in respect of
the assessment vear 1998-99, who, though had indtially
filed return claiming a loss of Rs 1,17 480/-, on scraiiny
by the assessing officer in cespect of the particulars of the
retirns and later on the assessee volunteered to offer an
additional income of Rs 10.00 lakh, had been assessed
and on such premise had been asked to bear a tax

Hability of Re 2,23,856/- o1 a net income of ks

8,29.520/- with the addition of a sum of Rs 12,428/~ as

RNATAKA #IGH COURY OF KARNATAKS HIGH COURY OF KARMATAKA MIGH COLUE

interest under Section 2344 of the Income Tax Act, 1961
[for short, the Act] and a further sum of Rs 92,877/~
towards interest under Section 2348, totally a sum of Rs
3,30,161/-, apart from the prospects of facing liability
under Section 27{1}{c} of the Act, and being unsuccessiul
in getting rid of this assessment order before the first
apoeliate authority ~ the Commissioner of Income Tax
(Appeals] —~ and so also before the income tax appellate

V
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2. This court while admitting the appeal had noticed

the following questions of law for examanation, as

indicated in the memorandum of appeal:

aj

b)

¢l

Whether, on the facts and circumstance of
the case is the tribunal correct n law in
holding that the consen? of the appeliant
confers jurizdiction for oaddition of Rs
10.00 lakhs?

Whether, on the facts and circumstance of
the oase trbunal is legally correct in
holding that the appellant has earned
income of Rs 10.00 lakhs instead of loss
claimed, merely on the basis of admission
without uny supporting evidernce?

Withoutr prejudice. whether on the facts
and circumstance of the case was the
tribunal justified in low in not reducing
the cdddition to Rs 6.24 lakhs instead of
Rz 10.00 lakhs?

Whether the tribunal is justified in law in
holding that the interest under Section
234A and 234B is leviable on the fucts
and circumstance of the case?

Whether it is justified in low in holding
that interest under Section 234A and
234R is leviable for the period of delay
attributable to revenue authorities in
completing the assessment proceedings?

y
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3. We have heard Sri A Shankar, learned counsel for
the appellant-assesses and Sri M V Sheshachala, learned

standing counsel for the respondent-revenue.

4. Brief facts leading to this appeal are that:  The
assessee who was carrving on business of running a rice
mill and who, it appears, had started the business afresh,
had filed his retirn of income for the assessment vear in
question and had claimed & loss of Rs 1,70,480/-, mainly
attributable to the deduction due to depreciation on the

investirent made in the rice mill.

5. Unfortunatelv 1 thie assessee, it appears, the case
had been taken up for scrutiny and the assessing officer
got actve 1o probe into the business activities and the
business transactions of the assessee, had obtained
information from the assessee’s bankers as well as from
ihie assessee’s business cornitacts.  The assessing officer
nodiced that there were discrepancies in the capital
acconni and invesiment made, as claimed by the assessee

before the banks such as State Rank of India, Karmataka

»



5

State Finance Corporation, State Bank of Mysore, TGMO
Bank, Tumkur ete., and further that the assessee had not
reflected the trading activities inn sale of rice, for which
purpose, it appears, the assessee had been purchasing

cousiderable quantities of rice from a dealer at Marnvi ete.

RNATAKA HIGH COURT OF KARNATAKA HIGH COUR

&, I this coritext, the assessce had been issued with
notices under Section 14Z{1} and 143(2) of the Act. At
rhe time of assessment angl during the course of personal
appearance of the assessec before the assessing officer on
28-2-2000, wiidch was the third date of hearing and had
heen preceded by two eaplier hearings on 27-12-1999 and
17-1-2000, before the assessing officer, the assessce gave
a letter stating that he is offering a further income of Rs
16,00 lakh, mainly to buy peace with the department and
1o aveid fwther scorutiny and the probing that the
department wanted to conduct and this offer was
accepted at its face value by the assessing officer, who
conchided the assessment on such  premise  and

determined the tax Habilitv of the assessee, after allowing

s




the set off of Rs 1.70,480/-, which had been initiallv
claimed by the assessee as loss for the assessinent year i
question.

7. It appears, immediately thereafter, the assessee filed

an appeal before the first appellate authority centending

VRMATAKA MIGH COURT OF KARMATAIA MHIGH OO

that the assessing officer could net have simply proceeded
on the premise that the offer made bv the assessee,

offering a sum of Re 10.00 iakh as additional income; that

HicH COURT OF

it had no basis: that the authority should have verified as

to whether the retirn filed and the books of accounis of

the assescee could support a further income of Rs 10.00
lakh over and above what had been disclosed earlier; that

even the statement made before the banks was not a

L HIGH COURT OF

reabistic ope, which had been an inflated one for the

puipese of raising bigger financial assistance from the
banks and as the record available before the assessing
officer did not support an addition of Rs 10.00 lakh

income to the assessce, the assessing officer is in error

o

grid therefore the order called for interference.
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8. The appellate authority, however, did not think so.
The appellate authority, on the other hand, found that the
assessee had volunteered to oifer Rs 10.00 iakh as
unexplained cash credit on account of varicils omissions
and commissions made by the asseszee and if the
assessing officer had simply accepted it, there was
nothing wrong in the assessmeny order; that the inferest
under Sectionn 284A and B of the Act being statutory,
there was no way for the assessee to avoid the same, and

dismissed the appeal.

9. A fTarther apreal by thie assessee o the appellate
iribunal also did not make any difference to the assesses,
as the tribunal also, after examining the arguments
before it in the appeal, opined that the assessee who was
the best person and who had the full knowledge of his
basiness activities and when the authority had noticed
certain discrepancies in the return filed by the assessee

vis-a-vis the information thev had gathered from the

o
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bankers  and  other persons who had business
transactions  with  the assessee, the assessee  ad
volunteered to offer an additional amount of Rs 10.00
lakh as his income; that there was nothing mistake or
error on the part of the assessing officer in accepting the
offer voluntarily made by the assessce himself and that
the assessee had also not prodaced any material to rectify
the mistake, if any, committed by Bim in his offer and in
such a situation, the assessec cannot be permitted to
resile from his offer of an additional sum of Rs 10.00 lakh
to the mcome of the assessee and therefore upheld the
orders of the lower auihorities and dismissed the appeal.

It is assailing such orders, the present appeal is filed.

10, Submission of Sri A Shankar, learned counsel for
the appeliant-assessee is that a mere admission by the
assessee hefore the assessing officer is not sufficient 1o
fasteny a tax Habilitv under the Act, it should be a

determination iz terms of the provisions of the Act. It is

submitted that the assessing officer is duty bound to

o



determine the actual tax liability based on the available
material and in accordance with law; that a mere offer b

the assessee is o substitute for quantification of e tax

suiffers from such error, it is also subinitied that the
assessee, who had besn virtually ceerced uito offer an
additional income of Rs 10.06 lakh over and above what
Is stated in the retiun by him and in &ot no opporturiiny
was given 1o retract before the assessing officer, as the
assessment order was passed mmediately on the heels of
giving the letier dated 28-2-2000 and at the earliest point

of time, the assessee had filed the appeal, which was well

within the permitied period of lmitation and therefore

HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAIA HIGH COUE

riling of the appeal should be taken to be a retraction and

= ¢ .

] o such premise the matter should have been remanded
§ te the assessing authority for re-examination, as, if the
Ea

ﬁ‘

admissionn by the assessee is retracted, there is no

waterial to support the assessient order.

S Rl 0SSR E AR IREGSN EALEAS PUIS D LLLBLTEY
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11. It is also submitted that even the clear settied legal
p_r_)sitioﬁ i that a person who has made an admission can |
rétract ﬁ‘om ﬂae.adf.ﬂiﬁssion and it can never be a binding
admissmn and tbf: assessing authority, which is

statutonly functzonmg or perforrmng is duty bound to

examme the eﬁ'cct and real namrc, 01 the aaﬂ:usswn and .

_-w determme the liab;htv oni*f based o ol‘her sustamablc_

I‘ﬂﬁl’u"ly | _'

- ;__:_'_;._.:___.therefore th=- 'awssment m’df-*; and the orders aﬂirmmg =
fthe same suﬁ‘er fmm mﬁﬂn In support of hts .
:"submiSé‘.wn, }eaxneu cohnsei for the appeﬂant has pIaced

: _s_i:mﬂg :‘F'hanc(-, on the bllowing decisions: =
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12, Based on these authorities, submission  of Sri
Shankar is that it is verv clear that a statutory authority
like the assessing officer could not have merely ipsy-dixsy
accepied the so-called voluntary offer of Rs 10.00 lakh by
the assessee, but it was the duty of the assessing officer
to determine the actual Hability and that having not been
made by the assessing officer, the matter warranis
infterference at least for ihe purpese of remanding the
matter 1o the assessing authority on the premise that the
assesses has rewracted from niis offer/admission of having
earned an  additional income of Rs 10,00 Jakh and
therefore the assessing officer should examine the matter
onlv on the merits and if need be on such material as he
might have gathered or may gather and to pass an
assessipent order afresh by giving opportunity to the

assessee (o prove niis return of income.

13, On the other hand, Sri MV Seshachala, learmned

standing counsel for the respondent-revenue, submits

>
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that the assessee's case has been freated as scrutiny case
and it was during the scrutiny, many facts came o the
notice of the assessing officer, which were otherwise not
made known., Submission is that the discrepancies with
regard to the statement made by the assessee before the
hanks and as indicated in the return, were made known
to the assessee and the assessce was aiso called upon to
explain as io the reason for such discrepancies, with
regard to the investment made and such other aspects;
that when this was being examined by the assessing
officer during the hearing and the personal appeararice of
the assessec  and his representative, the assessce
voluritarily came forward to offer an additional income of
Rs 10.00 iakh with a request fo drop further probe and he
may be provided protection from prosecution, penalties

ete.

14, It is submitted that in such a situation, the
assessing officer had acted on the offer made by the

assessee, stopped further probe and concluded the
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assessment, on the basis of the voluntary disclosure
made by the assessee and therefore the assessment order
cannot be characterized as bad in law and or not
supportive; that the decisions relied upon by learned
cournsel for the appellant are npot relevant or applicable for

this case and therefore urges for dismissal of the appeal

15, We have bestowed onr artention to the submissions
made at the Bar, perused the record and have also
examined the inipact of the authorities relied upon by the
learned counsel for the appellant in the circumstance of

this case,

14, While it is no doubt true that an admission which is
octherwise not an admission of the verv nature by itself
cant constitute an admission of the lability, has to be
probed further, an admission of the nature that the
assessee voluntarily offered ie. Rs 10.00 lakh by wayv of
income to avoid any further scrutiny by the assessing

officer can be acted upon at its face value without further

&
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probe.  The entire exercise by the assessing officer is fo
determine the income of the assessee, where  upon fax
liability gets automatically fixed in terms of the rates as
provided for by the Finance Act. If the assessing officer 1s
preempted from performing this exercise of determination
of the actual income of the assessee, there is pothing else
for the assessing officer to further probe nito the matter
as to whether the income so declared is correct or not and
if the assessee nimself is volunieering to offer the amount
as his income, there is ninthing further that is required 1o

he done by the assessing oificer.

17. Though the learned counsel for the appellant is
right it submitting that the assessment order carnnot be
de hors the provisions of the Act and It is a statutory
determination, in the circumstance, we are not impressed
that a matter of this nature warrants interference by us in
this third stage of litigation and on an examination of
substantial questions of law, for the simple reason that

the assessee, for the reasons best known to him,

=
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preempted all further probe and consequential acis by
offering an additional amount of Rs 10.00 lakli by way of
income.  We also notice that this amount is mendoned as
cash credit, which even in terms of the Act, if is an
unexplained cash credit thai can be added by way of

incaome in terms of Sectinn 168 of the Act,

18, As 1o whether the precise amount ¢ould have been
added as income being an anezpiained cash credit or
unexplained expenditure or investment, cannot be the
question now, as the assessee voluntarily offered this
amount, particilarly 1o aveid further probe binto his actiial
income fom his business and from the activities of
runiing the rice mill and also from the activity of trading
in rice and o aveid further probe and scrutiny into the
investment made for setting up the industry etc.,,  As 1o

whether the precise tax liability would have crystalized in

speculative and it could have been either less or niore,

when the assessee on his owi, in the wake of his need
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for avoiding further probe and scrutiny, offeved  tiis
armount, it can be reasonably inferred that the assessee is
obviously striking a balance to avoid a bigger liabiilty or

harsher consequences,

19. Be that as it mav, when the assessee had
voluntarily offered the amount by way of income, there
was nothing further for the autherity to do when the
authority is accepting it at its face value. It is for this
reason we find the anthorities relied upon by learned
counsel for the appellant do not advance the case of the
appellant in the present circumsiance and reject the

subinissions on behalf of the appellant.

20, In so far as the levy of interest is concerned, while it
is a statutorily fixed one, 8ri Seshachala, learned

standing counsel for the respondent-revenite, would point

out that it is open to the assessee to claim relief on such
levy before the chief commissioner ot the Board, as the

case mav be, by making an application under Section 119

v
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of the Act. It is also submitted at the Bar that ithe
penalty levied under Section 27 1{1){c) of the Act has been
deleted by the appellate tribunal at the instance of the
assessee and though the learned counsel for the appsilant
is not sure as to whether the revenve had further
appealed against this order of ilie iribunal. However, this
mayv not deter us from disposing of this appeal, as it is
open to the assessee o point oui such circumstance if
such a stapge ;s reached before the appropriate forum,

Burt for this ohservation, this appeal is ¢ismigsed.
Sdf=
Judge
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DVSKJ & AKJ: ITA.No.596/ 2004
9-7-3009

ORDER ON ‘BEING SPOKEN TC’

This matter is listed today for orders on “Being

Spoken To” on our direction, as we felt that the matter
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x“eqtﬁreg further hearing of the learned counsel for the

appellant and the Revenue.

We have heard 8ri. Sheshachala for the revenue and

pass the following order.

This appeal was heard and order was passed on
R.7.2000. However, before signing the order/judgment,
we noticed that the questions raised in the memorandum
of appeal and for examination of wlich, the appeal had
been admitted, had nol been answered vis-a-vis each
question, as the appeal was dismissed, having regard to
the peculiar facts and circumstances of the case and 1ot
necessarily by applving the authorities relied upon by the
learned counsel for the Assessee to justify a remand of
the matter o the Assessing Authority.

The validity of the assessment procedive being
npheld, it could have been inferved that all the questions
are answered against the appellant-assessee. On further

examination, we are of the view that while the first four

o
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auestions are required to be answered, being answered in
favour of the Revenue, so far as the fifth question relating
to the justification of levy of interest wnder Seciions 283470
and 2341 of the Act is concerned, as this quesiion is also
required to 10 be examined in the coniext of the peculiar
macts and circumstances of this case as we have upheld
the validity of the assessment order passed by the
Appellate Authoritv and the Tribunal having regard to the
peculiar facts and circuunstances of the case and on doing
so, we find that the question No.5 is required to be
answered in favour of the assessee for the reason that the
assessee had offered a sum of Rs. 10,00,000/- as ai

additionai income in addition to the income already

HIGH COURY OF HARMATAKA HIGH COURT OF KARMATAKA HIGH COURT OF EARMMATAY

offered in his veturn and only to buy peace with the

Department and that has been accepted by the Assessing
Officer without Auther scrutiny.  In such a situation, it
centwt be held that the assessee had defaulted in
paviment of instalment of advance tax, as the amount of

Rs 10.00 lakh was offered by wayv of income for the first
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time as per the assessee’s letter dated 28-2-2000 te buy
peace and avoid further adverse consequences and the
assessing authority having acted upon this proposition of
the assessee and having regard to the peculiar facts and
circumstances of this case, we direct that the addition of
income under Section 234 A and B in the case of the
present appellant — Assessee is nol uecessary and not
justified and this the {ifth question is answered in favour
of the appellani - assessee and the appeal is allowed only
to this extent in part.

Ordered accordinglv,

Sdf=
Tadge

Sd/=
TJudge
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